
 

MEMORANDUM 
 
TO: Interested Parties 
FROM: American Federation of Teachers 
DATE: January 15, 2020 
RE: Briefs from educators, religious groups, states and legal experts call on 

Supreme Court to reject attack on public education and religious freedom 

 
 

OVERVIEW 
 
Ahead of the January 22 oral argument in Espinoza v. Montana Department of Revenue, dozens of 
amici filed briefs urging the Supreme Court to reject a dangerous attempt to attack public education 
and religious freedom by overriding provisions found in many state constitutions that prohibit state 
funding of private and/or religious education. A version of these so-called “no aid” provisions 
appears in the constitutions of 38 states, with many adopted in the 19th century and revised or 
reaffirmed several times since. Amici include religious institutions; educators and education 
groups; a majority of delegates to Montana’s 1972 constitutional convention (where the challenged 
provision was adopted and subsequently ratified by Montana voters); legal experts; civil rights 
organizations; and the states of Colorado, California, Hawaii, Maine, Massachusetts, Michigan, 
Minnesota, New York, Oregon, and Washington. 
 
The Institute for Justice (IFJ), which is spearheading the case, is funded by tens of millions of dollars 
from a who’s who of right-wing donors and special interests, which it uses to push failed policies 
that seek to undermine public education. They want to distort the core American value of religious 
liberty and turn the First Amendment on its head by mandating public taxpayer support for 
religious schools. That would upend state constitutions, violate the principles of federalism, and 
overturn the considered choices of many states’ citizens.  
 
This case is just one element of an increasingly broad and emboldened attack on public education, 
educators, and students everywhere. The Supreme Court should not accept the petitioners’ 
invitation to become involved in their political project: mandating an unpopular, failed education 
policy that they have not been able to enact through the normal political process.  
 

BRIEFS BY AREA  
 
Churches and Religious Institutions 

● Montana-Northern Wyoming Conference, United Church of Christ 
● Montana Association of Rabbis 
● Baptist Joint Committee for Religious Liberty, The Evangelical Lutheran Church in America, 

General Synod of the United Church of Christ, and Reverend Dr. J. Herbert Nelson, II, as 
Stated Clerk of the General Assembly of the Presbyterian Church (U.S.A.) 

1 

https://www.supremecourt.gov/DocketPDF/18/18-1195/122405/20191114123836116_18-1195%20Brief%20of%20Amicus%20Curiae%20Montana%20Northern%20Wyoming%20Conference%20United%20Church%20of%20Christ.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1195/122638/20191115160743194_Espinoza%20v.%20Montana%2018-1195%20Montana%20Rabbis%20amicus.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1195/122608/20191115144449151_Brief%20of%20Baptist%20Joint%20Committee.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1195/122608/20191115144449151_Brief%20of%20Baptist%20Joint%20Committee.pdf
https://www.supremecourt.gov/DocketPDF/18/18-1195/122608/20191115144449151_Brief%20of%20Baptist%20Joint%20Committee.pdf


 

Educators and Education Groups 

● American Federation of Teachers, National Education Association, Montana Federation of 
Public Employees, and the Montana Quality Education Coalition 

● National School Boards Association, Montana School Boards Association, Montana Quality 
Education Coalition, AASA, The School Superintendents Association, Association of 
Educational Service Agencies, Association of Latino Administrators and Superintendents, 
Association of School Business Officials International, Council of Administrators of Special 
Education, Council of the Great City Schools, National Association of Elementary School 
Principals, National Association of Secondary School Principals, National PTA, National 
Rural Education Advocacy Consortium and National Rural Education Association 

● Public Funds Public Schools, Southern Poverty Law Center, Education Law Center, Munger, 
Tolles & Olson LLP 

● Tennessee Education Association 

Law Professors and Legal Experts 

● Religious Law Scholars 
● Montana Constitutional Convention Delegates 

Religious and Civil Rights Organizations 

● Americans United for Separation of Church and State, American Civil Liberties Union, 
American Civil Liberties Union of Montana, ADL (Anti-Defamation League), Central 
Conference of American Rabbis, Hindu American Foundation, Interfaith Alliance 
Foundation, Men of Reform Judaism, Muslim Advocates, National Council of Jewish Women, 
People For the American Way Foundation, Reconstructing Judaism, Reverend Dr. J. Herbert 
Nelson, II, as Stated Clerk of the General Assembly of the Presbyterian Church (U.S.A.) 
(PCUSA). Texas Impact, Texas Interfaith Center for Public Policy, Union for Reform Judaism, 
Unitarian Universalist Association, and Women of Reform Judaism 

● Freedom From Religion Foundation, Center For Inquiry, American Atheists, and American 
Humanist Association 

● National Disability Rights Network, The Arc of the United States, Council of Parent 
Attorneys and Advocates, Advocacy Institute, American Association of People with 
Disabilities, American Diabetes Association, Association of University Centers on Disabilities 
Autistic Self Advocacy Network, Autism Society of America, Center for Public 
Representation, Civil Rights Education and Enforcement Center, Council for Exceptional 
Children, Disability Rights Education & Defense Fund, Education Law Center-PA, Learning 
Disabilities Association of America, National Association of Councils on Developmental 
Disabilities, National Association of School Psychologists, National Center for Learning 
Disabilities, National Center for Parent Leadership, Advocacy, and Community 
Empowerment, National Center for Youth Law, and School Social Work Association of 
America 

States 

● Colorado, California, Hawaii, Massachusetts, Michigan, Minnesota, New York, Oregon, and 
Washington 
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● Maine 
 

BRIEFS IN DEPTH 
 
Churches and Religious Institutions 

● Montana-Northern Wyoming Conference, United Church of Christ 

This Court should not consider Petitioner’s straw man argument that the motivation underlying the 
enactment of Article X, Section 6’s 1889 predecessor matters to the outcome of this case. The Court 
has carefully cabined uses of pronounced legislative motivation in cases involving the Religion 
Clauses for good reason—to avoid invalidating lawfully enacted legislation that is constitutionally 
appropriate on its face based on often incorrect or inapplicable assertions of malicious intent. Here, 
Petitioners allege that Section 6 was born of anti-Catholic animus to advance the interest of 
Protestants. Yet they use it to assert a broader “hostil[e] toward religion”—and apparently 
anti-Protestant—animus as the Petitioners seek public funds to attend “nondenominational” 
schools. Petitioners’ assertion of anti-religious bias and their attempted conflation of it with 
anti-Catholic bias is both inapplicable to the law and facts here and historically inaccurate. The 
Court should disregard this line of argument, which dominates Petitioners’ opening brief.  
 

● Montana Association of Rabbis 

Montana demonstrates in its brief that its rule restricting state aid to all private schools, secular and 
sectarian, is consistent with the First Amendment. MAOR fully supports that position. Rather than 
duplicate the State’s arguments, however, MAOR focuses on a different aspect of the problem in this 
case: The award of Montana tax credits to sectarian schools in the manner proposed by petitioners 
and the United States would itself have an impermissible impact on members of minority faiths. If 
structured as petitioners and the United States propose, the inevitable effect of Montana’s program 
would be either to exclude non-Christians from participation in that program, denying them a 
valuable state benefit; or to force those persons to subsidize an avowedly religious Christian 
education.  
 
Petitioners and the United States offer theoretical arguments. But the undeniable reality is that the 
religious schools that would benefit from Montana’s tax credit program all are Christian. In the real 
world, moreover, it always will be the case that religious schools eligible to receive payments under 
the Montana program will be affiliated with Christian denominations because, in a low-population 
state like Montana, minority religions lack the critical mass of members necessary to support a 
private school. And because contributors to the Montana tax credit program may not select or limit 
the schools to which the funds are directed, non-Christians may participate in and receive tax 
benefits from the program only by supporting Christian schools.  
 
This structure places non-Christian Montanans in an impossible position. The religious schools 
supported by the tax-credit program offer an explicitly Christian education that advances religious 
beliefs that not only are not shared by non-Christians, but also are affirmatively hostile or offensive 
to minority religious faiths.  
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Such a regime is inconsistent with the First Amendment. By conditioning access to a valuable tax 
benefit on the taxpayer’s contribution to religious education—supporting the beliefs of a religion to 
which the taxpayer does not belong—the program would deny the free exercise rights of 
non-Christians in Montana. And by offering state support in a manner that has the seeming purpose 
and the necessary effect of benefitting members of only certain religious denominations, the 
program would contravene the requirements of the Establishment Clause.  
 

● Baptist Joint Committee for Religious Liberty, The Evangelical Lutheran Church in America, 
General Synod of the United Church of Christ, and Reverend Dr. J. Herbert Nelson, II, as 
Stated Clerk of the General Assembly of the Presbyterian Church (U.S.A.) 

State constitutional provisions prohibiting the public funding of religious institutions, including 
those responsible for religious education, protect the distinctiveness of religion and promote values 
that advance religious freedom. The no-funding principle is historically and practically related to 
limits on government interference in religion and public accountability for public resources. States 
have expressed this principle in three ways, commonly referred to as “compelled support clauses,” 
“public purpose clauses,” and as at issue in this case, “no-aid to religion clauses.”  

There is no evidence that Montana Constitution Article X, Section 6 was enacted out of religious 
animus. This Court should respect the ability of States to guarantee greater protection of religious 
freedom through express provisions prohibiting the public funding of religious institutions.  
 
Educators and Education Groups 

● American Federation of Teachers, National Education Association, Montana Federation of 
Public Employees, and the Montana Quality Education Coalition 

This Court lacks jurisdiction to review the Montana Supreme Court’s decision unless petitioners can 
establish Article III standing to invoke it. See, e.g., ASARCO Inc. v. Kadish, 490 U.S. 605, 617-18 
(1989). They cannot.  

Petitioners bring an as-applied challenge to the Montana Constitution’s no-aid provision. As applied 
here, the provision’s only effect was to eliminate a $150 (or less) tax credit provided to third parties 
who contribute to private student scholarship organizations (SSOs) that may be funded in a variety 
of ways and that may, or may not, use that money to provide petitioners scholarships. The effect of 
that change in the tax law on petitioners is too attenuated and speculative to satisfy Article III.  

The elimination of the tax credit will not injure families whose scholarship awards are unaffected 
by the change (e.g., because an SSO prioritizes returning scholarship recipients). Nor will the 
elimination of the tax credit affect families that would not have received a scholarship even with the 
tax credit in place (e.g., because the SSO they applied to received more applications than it could 
grant). Petitioners can only speculate that they would be among those who, because of the Montana 
Supreme Court’s decision, will be denied a scholarship they otherwise would have gotten. Such 
predictions are all the more speculative because they depend on guesses about how the elimination 
of a very limited tax credit will affect donations to SSOs.  

... 
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Even if the Court were to reach the merits of this case, petitioners’ constitutional challenge to the 
no-aid provision must fail, because nothing in the Free Exercise Clause prohibits the State of 
Montana from declining to fund religious education—and that is particularly the case where, as 
here, the State is not funding any nonpublic education, whether secular or sectarian. What 
petitioners seek is a broad constitutional ruling that the Free Exercise Clause prohibits States from 
refusing to fund religious education. That proposition cannot be squared with the intent of the 
framers of the Free Exercise Clause, nor of those who adopted and ratified the Fourteenth 
Amendment.  

“Constitutional rights are enshrined with the scope they were understood to have when the people 
adopted them,” District of Columbia v. Heller, 554 U.S. 570, 634-35 (2008), and thus in interpreting 
the Free Exercise Clause, the Court should look to “the history of the times in the midst of which the 
provision was adopted,” Reynolds v. United States, 98 U.S. 145, 162 (1879). That historical record 
makes clear that the framers of the First Amendment could not have intended the Free Exercise 
Clause to prohibit States from declining to fund religious education because those 
framers—including in particular James Madison and Thomas Jefferson—had just led the opposition 
to a religious education funding bill in Virginia immediately prior to the drafting of the First 
Amendment. Madison and Jefferson’s efforts resulted in not only the defeat of a Virginia assessment 
bill providing for the public funding of religious teachers but also passage of the Virginia Bill for 
Religious Liberty, which prohibited any compulsory taxpayer support of religion. Similar 
“compelled support” clauses were found in the constitutions of many of the States that ratified the 
Bill of Rights, and it is inconceivable that these framers and ratifiers would have intended the Free 
Exercise Clause to negate those constitutional provisions and the prohibition on compelled 
taxpayer funding of religious education that they embodied.  

Equally implausible is the notion that those who adopted and ratified the Fourteenth Amendment 
could have intended to incorporate the Free Exercise Clause if they had understood the Free 
Exercise Clause to prohibit a State from declining to fund religious education. It is undisputed that 
during the very same period in which the Fourteenth Amendment was adopted and ratified, 
numerous States were enacting constitutional provisions prohibiting the use of public funds for 
religious education. Congress was also enacting legislation advancing the principle of “no public 
funding for religious schools.” It is implausible that Congress and the States believed by adopting 
and ratifying Fourteenth Amendment, they would be nullifying the very no-aid provisions they 
were simultaneously enacting.  
 

● National School Boards Association, Montana School Boards Association, Montana Quality 
Education Coalition, AASA, The School Superintendents Association, Association of 
Educational Service Agencies, Association of Latino Administrators and Superintendents, 
Association of School Business Officials International, Council of Administrators of Special 
Education, Council of the Great City Schools, National Association of Elementary School 
Principals, National Association of Secondary School Principals, National PTA, National 
Rural Education Advocacy Consortium and National Rural Education Association 

The state of Montana, in a ruling of its Supreme Court based on its state constitution, has 
invalidated a tax credit scholarship program that would enable the state to fund private sectarian 
institutions indirectly. It has decided to end the program altogether. Through that ruling, which is 
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reasonable and constitutional under the principles espoused by this Court for decades, the state is 
choosing to remain neutral with respect to religion on this issue. There is nothing further to decide, 
and Amici urge this Court to end its analysis here. If this Court decides to address whether the 
Montana constitutional provision as applied by its Supreme Court passes muster under the U.S. 
Constitution, Amici urge it not to steer away from its recognition that states may choose not to fund 
religious instruction in favor of supporting their public schools, and to consider the harm that will 
result to public education from any dramatic shift in its existing precedents.  

States historically have committed themselves to public education by restricting the use of public 
funds for private and/or religious schools; this Court never has held that this violates the U.S. 
Constitution. Nor has this Court ever ruled that a state’s decision not to offer any, even indirect, 
public subsidy to private – religious or nonreligious – schools through a tax credit scholarship 
program violates the U.S. Constitution.  

Although the Court has found certain types of public support of religious institutions to be 
permissible under the Establishment Clause, it has not held such support to be required under the 
Free Exercise Clause. To hold as much now would be to open the door to redirection of scarce 
public dollars to private religious institutions, to invite entanglement with and regulation of 
religious instruction, and to steer the opposite direction from the efforts by states at our nation’s 
founding to avoid establishment, as “[r]eligion then of every man must be left to the conviction and 
conscience of every man….” James Madison, Memorial and Remonstrance Against Religious 
Assessments, 1785, The Founders’ Constitution, Vol. 5, Amend. I (Religion), Doc. 43, University of 
Chicago Press, http://presspubs.uchicago.edu/founders/documents/amendI_relig ions43.html.  

Most importantly, to hold as much now would be to open the door to programs that harm public 
education by drawing public funding and support away from local public schools. This Court should 
not disregard its long and sustained recognition of the crucial role of public education in preparing 
students for participation in our democracy, and states’ flexibility to manage that important mission 
with their own policy choices. Amici urge the Court not to create a new era of constitutional 
interpretation that upends historic understanding of the ability of states to support public 
education.  

● Public Funds Public Schools, Southern Poverty Law Center, Education Law Center, Munger, 
Tolles & Olson LLP 

Article X, Section 6 (“Section 6”) of the Montana Constitution—the “no-aid” clause—was debated, 
revised, and enacted as a result of Montana’s well-documented 1972 constitutional reform process. 
Petitioners and Amici in support of Petitioners focus the lion’s share of their briefing on 
constitutional debate and historical context from the 1800s. That is not the relevant inquiry. The 
meaning, intent, and popular understanding of Section 6 derive from the 1972 Constitutional 
Convention, from a statewide ratification process, and from Section 6’s role as an integral part of 
the state constitution’s guarantee of a system of free, quality public education.  

Montana is a sparsely populated state and, at the time of the 1972 Constitutional Convention, 
virtually all of the non-public schools in Montana were sectarian. Discussions about public versus 
private schools were by definition discussions of public versus sectarian schools. But the actions of 
the delegates and the ratifiers in 1972 were not motivated by anti-Catholic animus. As the 
legislative history and voting materials make clear, the purpose of Section 6 as enacted in 1972 was 
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to make sure that Montana’s limited state funds supported public education—and only public 
education. Section 6 thus constitutes an integral part of Montana’s constitutional guarantee of 
public education and must be read in context. The will of the State of Montana and its citizens must 
be upheld.  

Montana’s decision to bolster its public education system by prohibiting the diversion of the State’s 
public funds to nonpublic schools has ample support in social science research. Peer-reviewed 
studies consistently show that programs diverting public funds to private schools negatively affect 
student achievement. The research cited by Amici supporting Petitioners suffers from several 
critical flaws. Some Amici single out small, individualized studies but claim broad conclusions. And 
many of the cited studies equate correlation with causation, failing to take into account how 
individuals or families who utilize vouchers, including tax-credit programs, have different 
characteristics from families who do not. When researchers do compare students who use vouchers 
to attend nonpublic schools with their similarly matched peers attending public schools, those 
using vouchers are found to have lower academic outcomes. The weight of peer-reviewed research 
has shown time and again that the diversion of public funds to private schools harms student 
achievement. 
 

● Tennessee Education Association 

Public education serves primarily societal purposes. Meanwhile, vouchers, tax-credit scholarships, 
“education savings accounts,” and comparable vehicles through which public funds are used to 
finance “school choice” have as their focus the individual. These types of programs divert much 
needed tax dollars away from the public schools and into the hands of individuals to facilitate their 
own education consumption. Elevating individual desires over the public good, these programs 
ultimately undermine the important social and societal benefits of public education.  

Montana’s constitution contains a “No-Aid Clause” that limits the use of its tax-credit scholarship 
program for religious schools. There is no proof that Montana’s constitutional limitation was 
motivated by the sort of anti-Catholic bias that produced the failed “Blaine Amendment.” In the 
absence of compelling evidence of such bias, the Court should refrain from striking down Montana’s 
“No-Aid Clause.” In order to avoid undue harm to the societal benefits of public education, states 
must remain free to implement reasonable restrictions on “school choice” programs.  
 

Law Professors and Legal Experts 

● Religious Law Scholars 

Petitioners ask this Court to adopt a rule it has rejected before: When the government creates a 
funding program, the Free Exercise Clause prohibits it from drawing any lines based on religion not 
specifically required by the Establishment Clause. See Petrs’ Br. at 14. This strict formalism—which 
would prohibit a government from considering the concerns that motivated the Religion Clauses— 
would discard precedent, would depart from the Court’s general approach to constitutional 
challenges to funding programs, and would deprive States and the Federal Government of the 
ability to avoid the serious anti-establishment concerns that funding programs can raise. 
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Petitioners’ rule would do all of this and offer nothing in return. The Court’s precedents already 
prohibit religion Petitioners seek ment into the everyday affairs of religious institutions and 
organizations.  
 

● Montana Constitutional Convention Delegates 

Reflecting back on his time as the delegate chosen to be President of the Constitutional Convention, 
Leo Graybill, Jr. wondered, “How does it happen … that 100 men and women drawn together in a 
political process called a Constitutional Convention, were largely able to … fashion a new 
constitution which greatly improved on the old and in many respects set a high standard for 
Montana and for other states who have adopted parts of it as well?” MONT. CENTENNIAL COMM’N, 
100 DELEGATES: MONTANA CONSTITUTIONAL CONVENTION OF 1972 13 (1989) (“100 
DELEGATES”). The answer, he thought, was that the delegates were an “unusual group” of ordinary 
Montanans, drawn from all walks of life, for whom the political system was an interest, but 
generally not a career. Id. Montana would be fortunate if future convention delegates were “as 
farseeing, hardworking, and tolerant of the viewpoint of others” as those who served at the 1972 
Convention. Id.  

The delegates’ hard work and tolerance were on full display in their consideration and adoption of 
the no-aid clause at issue here. That provision, which was exhaustively debated and modified on the 
floor to enable religious schools to benefit from federal funds provided to the State, sits at the 
intersection of several overarching concerns of the Convention. Delegates erected a strong wall 
around public funds generally, barring their use for any private programs (religious or 
non-religious) and limiting taxation to public purposes. And they built that wall even higher and 
stronger in the realm of education because their breathtakingly ambitious goals for Montana’s 
educational system—guaranteeing equal educational opportunity—required strict protection of the 
State’s funds for its public schools.  

In adopting a no-aid clause to serve the lofty goals they set for education in Montana, the delegates 
were not blind to the concerns voiced by some delegates that some of the support for late 
nineteenth century no-aid provisions in the United States was based on anti-Catholic animus. But 
they repudiated any such history—consistent with their rejection of provisions from the 1889 
Constitution that were biased against religious groups viewed as outside the mainstream in the 
nineteenth century, such as Mormons.  

Rather than being motivated by anti-religious animus, many delegates urged adoption of the no-aid 
clause to protect religious institutions from government interference. Some of those delegates, 
echoing testimony from religious groups within Montana, would have favored prohibiting even the 
pass-through of federal funds. For the majority of delegates, however, the no-aid clause that 
emerged from extensive debate struck the right balance by protecting state funds for public 
education while ensuring religious schools could avail themselves of federal resources.  

This sovereign choice regarding how to fund and structure education, endorsed by the people of 
Montana in a ratification vote, is precisely the sort of choice that the federal constitution leaves to 
the authority of the States. Nothing in the federal constitution requires dismantling Montana’s 
commitment to use state public funds for state public programs. On the contrary, our federalist 
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structure dictates deference to the choices made by Montana citizens through a deliberative and 
democratic process.  

Religious and Civil Rights Organizations 

● Americans United for Separation of Church and State, American Civil Liberties Union, 
American Civil Liberties Union of Montana, ADL (Anti-Defamation League), Central 
Conference of American Rabbis, Hindu American Foundation, Interfaith Alliance 
Foundation, Men of Reform Judaism, Muslim Advocates, National Council of Jewish Women, 
People For the American Way Foundation, Reconstructing Judaism, Reverend Dr. J. Herbert 
Nelson, II, as Stated Clerk of the General Assembly of the Presbyterian Church (U.S.A.) 
(PCUSA). Texas Impact, Texas Interfaith Center for Public Policy, Union for Reform Judaism, 
Unitarian Universalist Association, and Women of Reform Judaism 

This Court has long recognized that there is “play in the joints” between the Establishment Clause 
and the Free Exercise Clause. Locke v. Davey, 540 U.S. 712, 719 (2004). Specifically, states may 
choose to offer more robust protection for religious-freedom rights than the U.S. Constitution 
provides. The Court has thus held, for example, that states may accommodate the free exercise of 
religion by exempting churches from property taxation. Walz v. Tax Comm’n, 397 U.S. 664, 673 
(1970). The Court has likewise permitted states to vindicate traditional and important 
antiestablishment interests by declining to use public funds for the “essentially religious 
endeavor[s]” of religious institutions. Locke, 540 U.S. at 721. That is precisely what Montana has 
done here in choosing not to underwrite religious instruction even when doing so might otherwise 
be constitutionally permissible.  

Petitioners and their amici urge the Court to reduce Locke to a narrow, fact-bound decision that has 
no practical effect on anything beyond itself. But the historical antiestablishment interests that 
Locke respected are not so narrow or insubstantial.  

The founders believed that it was critical to protect individuals’ freedom of conscience against the 
coercive extraction of tax funds to support religion. They also thought it vital to shield religion and 
religious institutions from the deleterious effects of governmental support and interference: 
dependency of religious institutions on the state, compromise of religious beliefs, and strife among 
religious denominations. They therefore exhorted against public subsidies for religious 
ministries—including for religious education, which is not only a vital function of religious 
ministries but also essential to generating adherents and maintaining those ministries over time 
and across communities. The Montana Supreme Court’s application of the state constitution to bar 
the program at issue appropriately vindicates the state’s fundamental antiestablishment interests 
in ensuring that Montanans decide for themselves what religious instruction, if any, they will 
support and underwrite, and in protecting the autonomy and independence of religious institutions 
and faith systems.  

Concluding that the Free Exercise Clause requires states to fund religious education whenever they 
fund secular education would be a radical departure from fundamental principles and 
long-standing precedent under the Religion Clauses. Although this Court has, in some instances, 
permitted states to choose to fund religious education as part of a program of indirect aid, the Court 
has never required that states do so. Indeed, long before Locke, this Court repeatedly rejected 
arguments that state support for public or secular private education requires equal support for 
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religious education. And it would be particularly inappropriate to disregard that precedent here, as 
the Montana Supreme Court’s ruling terminated the challenged program in its entirety, resulting in 
no differential treatment of secular and religious private schools. The Court should therefore leave 
undisturbed the unremarkable proposition that, whatever states may be permitted to do, they are 
not required to fund the essentially religious endeavors of religious institutions.  
 

● Freedom From Religion Foundation, Center For Inquiry, American Atheists, and American 
Humanist Association 

This case is not about discrimination; it is about government-compelled support of religion. Above 
all, religious freedom means that no taxpayer is compelled to financially support a religion or 
religious education that is not their own. No Aid Clauses, including the Montana Constitution’s, 
foster and protect the religious freedom of all citizens by enshrining this principle. Montana’s 
neo-voucher program violated the Montana No Aid Clause and, therefore, this basic principle.  

The principle underlying No Aid Clauses—that taxpayers cannot be forced to support religion or 
religious education—dates to America’s founding and was uniformly accepted after years of 
experience. The American experiment in separating state and church succeeded. We lack the 
oppressive history of government-enforced tithing. As a result, some fail to understand that the No 
Aid principle actually protects religious freedom. 

If this Court undermines that history of success and invents a constitutional right for religion to dip 
into the public purse, state-church relations will be altered drastically. This will bring down 
government regulation on religious schools. When public money flows to private schools, however 
indirect the route, regulation is foreordained because the unregulated flow of funds to 
unaccountable organizations guarantees abuse. This abuse can be seen in pilot voucher programs 
right now. Keeping religious schools out of the public treasury allows them to remain free from 
government regulation and public accountability.  

No Aid Clauses foster religious freedom and this Court should reaffirm that principle. 
  

● National Disability Rights Network, The Arc of the United States, Council of Parent 
Attorneys and Advocates, Advocacy Institute, American Association of People with 
Disabilities, American Diabetes Association, Association of University Centers on Disabilities 
Autistic Self Advocacy Network, Autism Society of America, Center for Public 
Representation, Civil Rights Education and Enforcement Center, Council for Exceptional 
Children, Disability Rights Education & Defense Fund, Education Law Center-PA, Learning 
Disabilities Association of America, National Association of Councils on Developmental 
Disabilities, National Association of School Psychologists, National Center for Learning 
Disabilities, National Center for Parent Leadership, Advocacy, and Community 
Empowerment, National Center for Youth Law, and School Social Work Association of 
America 

For nearly fifty years, children with disabilities have relied on key federal laws to ensure that they 
receive the education to which they are entitled and are protected from discrimination and 
segregation in public schools. School voucher and tax-credit programs, including the Montana 
program at issue in this case, risk eroding these decades of progress. They redirect public money to 
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private schools, which often fail to offer appropriate or integrated education to students with 
disabilities and commonly exclude them outright. And they deplete funding for public schools, 
which remain bound to comply with the comprehensive federal laws ensuring that students with 
disabilities are properly served. In the process, more and more students with disabilities will be 
excluded, neglected, and segregated—precisely the harms that Congress has repeatedly acted to 
stop.  

Before Congress passed critical federal disability rights laws, students with disabilities were too 
often left behind. Some were excluded from schools and confined to institutions; others were stuck 
in segregated classes or neglected until aged and dropped out. As a result, lost education and 
wasted potential were “grim and depressing” facts of life. Nancy Lee Jones, Cong. Research. Serv., 
95- 669A, The Individuals with Disabilities Education Act: Congressional Intent CRS-2 (1995), 
https://tinyurl.com/u54uyfy (quoting 121 Cong. Rec. 25537 (1975)).  

In response, and beginning in the 1970s, Congress enacted landmark laws—including the 
Individuals with Disabilities Education Act (IDEA), Section 504 of the Rehabilitation Act (Section 
504), and the Americans with Disabilities Act (ADA). These laws ensure that public-school 
programs meet each child’s unique needs, that children with disabilities are educated alongside 
peers without disabilities, and that parents are meaningful partners in their child’s education. 
Perhaps most importantly, the IDEA gives students with disabilities a real chance to experience the 
mainstream curriculum and to meet the same academic standards demanded of every other 
student.  

Since enacting the IDEA in 1975, Congress has repeatedly enhanced it. But private-school voucher 
and tax credit programs, including the Montana program at issue in this case, risk arresting that 
progress and restoring the earlier era—during which millions of students with disabilities were 
barely educated, deprived of support and services, and segregated from their peers. First, most 
federal laws protecting students with disabilities do not apply to participating private schools. Even 
when their private-school education is funded by public funds or forgone public revenue, those 
students lose nearly all the protection and services that they would have received in public school. 
In most cases, they give up the individual right to an appropriate education; the right to be educated 
in the least restrictive environment; many anti-discrimination protections; and safeguards against 
disability-based discipline. Their parents lose rights, too, including the right to be kept informed 
about their children’s education and the right to protect their children before agencies and courts. 

Second, and as a result, private schools paid for by public funds routinely fail to serve students with 
disabilities adequately—and often refuse to serve these students at all. Many participating schools 
categorically exclude some or all students with disabilities. Others charge higher tuition and fees, 
essentially erasing (and then some) the value of the public voucher or credit. A surprising number 
employ few or no teachers or aides licensed to educate students with disabilities, and otherwise do 
not offer the support and services that students with disabilities need to succeed. Some are quick to 
discipline or expel students for behavior caused by their disabilities. And too many are segregated, 
disability-only schools. Indeed, Petitioners themselves trumpet such a segregated, disability-only 
Montana school.  

On the other hand, students with disabilities who are not excluded from these programs suffer a 
different problem: The promise of government subsidies or tax credits may encourage their parents 
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to transfer them from public school to private school, but their parents rarely are told, and seldom 
are otherwise aware, that their children will lose their statutory rights and services if they use 
vouchers or tax credits to attend private schools. Too often, parents learn this lesson only after 
enrolling their children in private schools and watching them flounder.  

In short, voucher and tax-credit programs like Montana’s redirect public funds to private entities 
largely unbound by the federal laws that for generations have guarded these students’ rights and 
futures. While Petitioners suggest that Montana’s program would aid students with disabilities, it is 
the Montana Supreme Court’s decision that shields many students with disabilities from an earlier 
era’s harms. 

 
States 

● Colorado, California, Hawaii, Massachusetts, Michigan, Minnesota, New York, Oregon, and 
Washington 

The funding of religious schools is an issue that the States have a unique interest in regulating. 
States have space to decide whether and how to fund religious schools within the “play in the 
joints” of the competing Religion Clauses. The Framers recognized that no single solution would 
work for all States, and left room for individual States to make decisions about the issue of aid to 
religion. Under the latitude granted to the States, each has interpreted and applied its noaid 
provision based on its unique history, local expertise, and state-specific experiences with religious 
and other private school funding. Any decision by this Court should continue to retain this 
flexibility, allowing the States to further experiment with different funding approaches for private 
schools, whether religious or secular. Adopting a rigid onesize-fits-all approach, by contrast, may 
jeopardize existing funding structures in the States and prevent the States from responding to the 
unique concerns of their residents.  
 
The decision below is consistent with this Court’s jurisprudence under the Religion Clauses 
granting deference to the States’ diverse approaches to funding religious schools. The Free Exercise 
Clause 3 and the Establishment Clause do not prohibit States from funding religious schools, but 
likewise do not compel the funding of religious schools. Rather, the States have leeway to develop 
their own funding solutions for their residents’ education. Petitioners’ contrary reliance on Trinity 
Lutheran Church of Columbia Inc. v. Comer, 137 S. Ct. 2012 (2017), should be rejected. That case 
does not overrule the Court’s earlier decision in Locke permitting the States to treat religious 
instruction differently than other forms of education. 
 
Thirty-eight state constitutions contain a no-aid provision. These provisions have been adopted 
throughout American history; many have even been re-ratified or amended in recent decades, far 
removed from the anti-Catholic sentiments that Petitioners assert pervaded the 1876 Blaine 
Amendment. The States’ historical reasons for adopting no-aid provisions in their constitutions are 
diverse. Some States sought to solidify the Framers’ original design separating church and State; 
others simply sought to guarantee the financial security of their public schools. What the States 
have in common, however, is that each has substantial and legitimate historical and current 
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reasons—unrelated to anti-Catholicism or other religious bias—for enacting their no-aid 
provisions. This Court should thus reject Petitioners’ argument that state no-aid provisions are 
facially unconstitutional.  
 

● Maine 

Maine has taken a unique approach to the use of private schools as part of its system of public 
education. Unlike Montana’s tax credit program, or the typical “voucher” or “school choice” 
program, see Zelman v. Simmons-Harris, 536 U.S. 639 (2002), Maine’s tuition program serves not as 
an opportunity for families to choose an alternative to their local public school, but as a method of 
delivering a free public education to students who “live within school administrative units that 
simply do not have the resources to operate a public school system, and whose children would 
otherwise not be given an opportunity to receive a free public education.” Hallissey v. Sch. Admin. 
Dist. No. 77, 755 A.2d 1068, 1073 (Me. 2000). Because Maine’s tuition program uses private schools 
as de facto public schools, and not as alternatives to public schools, Maine has a compelling interest 
in ensuring that the education provided to the students in the tuition program is comparable to the 
non-sectarian education which they would receive if they attended a public school.  
 
Unlike a sweeping “Blaine Amendment” or “no-aid” clause, the tuition program is the result of 
specific legislative consideration of whether sectarian education belongs as part of Maine’s public 
education system. In undertaking that consideration, there is no evidence of animus or hostility 
toward religion; instead, the Maine Legislature sought to reject intolerance and discrimination in 
schools serving as de facto public schools. It is clear from the undisputed facts in Carson v. Makin 
that the education provided by the sectarian schools, as well as the schools’ policies and practices, 
are inconsistent with a public education. 
 
Section 2951(2) has been challenged twice before and in each case, both Maine’s Supreme Judicial 
Court and the Court of Appeals for the First Circuit found the statute to be constitutional. Nothing in 
this Court’s limited holding in Trinity Lutheran Church of Columbia, Inc. v. Comer, 137 S. Ct. 2012 
(2017) casts doubt on this Court’s prior decision in Locke v. Davey, 540 U.S. 712 (2004) which held 
that with respect to funding religious education and training, the “play in the joints” between the 
Religion Clauses allows States to decline funding for sectarian education while they provide funding 
for secular education.  
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